
Table of Contents 
 MSBA Page # 
 
1. Summary Judgment without Tears................................................................................................................................ 1-1 
 Ten Things I think Plaintiff Attorneys Might want to think about Regarding Summary Judgment ............................. 1-3 
 Blank Note Pages .......................................................................................................................................................... 1-7 
 
Jeffrey N. Young, Esq. 
 
2. The ADA Amendments Act of 2008........................................................................................................................... 2-1 
 Introduction................................................................................................................................................................... 2-3 
 The Original ADA: What Went Wrong ........................................................................................................................ 2-3 
 Key Provisions of the ADAAA..................................................................................................................................... 2-6 
  Disability must be broadly interpreted ....................................................................................................................2-7
  Mitigating Measures are not to be considered in assessing disability .................................................................... 2-8 
  Major Life Activities definition is expanded ......................................................................................................... 2-9 
  “Regarded As” prong - reduced burden of proof for employees...........................................................................2-10 
  New standard for determining “substantially limits” ...........................................................................................2-11 
  Episodic Conditions, Conditions in Remission.....................................................................................................2-16 
  No reasonable accommodation under “Regarded as” Prong.................................................................................2-17 
  Effective Date .......................................................................................................................................................2-17 
  Changes apply to the Rehabilitation Act...............................................................................................................2-17 
  Agency authority to issue regulations ...................................................................................................................2-18 
 Summary of Key Provisions: Americans with Disabilities Act – Amendments Act of 2008 ......................................2-19 
 Summary of Key Provisions: EEOC Proposed Revision to the Americans with Disabilities Act ...............................2-20 
 The ADA Amendment Act of 2008 – PowerPoint.......................................................................................................2-21 
 Blank Note Pages .........................................................................................................................................................2-39 

Kristin L. Aiello, Esq. 

 PowerPoint Presentation ...........................................................................................................................................2-25 

Melinda J. Caterine, Esq. 
 
3. ALI Restatement 3rd.................................................................................................................................................... 3-1 
 Restatement Third, Employment Law: Will it transform the Common Law of Employment in Maine? ..................... 3-3 
 Summary ....................................................................................................................................................................... 3-3 
  Existence of Employment Relationship ................................................................................................................. 3-5 
  Employment Contracts: Termination..................................................................................................................... 3-7 
  The Tort of Wrongful Discipline in Violation of Public Policy............................................................................3-10 
 Blank Note Pages .........................................................................................................................................................3-13 

Elizabeth L.J. Burnett, Esq. 
David G. Webbert, Esq. 

 
4. FMLA Update ............................................................................................................................................................. 4-1 
 Family Medical Leave Act Changes ............................................................................................................................. 4-3 
  Coverage and Eligibility ........................................................................................................................................ 4-3 
  Definitions.............................................................................................................................................................. 4-4 
  Substitution of Paid Leave ..................................................................................................................................... 4-4 
  Reinstatement Rights and Job Assignments........................................................................................................... 4-5 
  Employee Notice Requirements (825.302-825.304) .............................................................................................. 4-5 
  Employer Notice Requirements (825.300)............................................................................................................. 4-5 
  Recertification........................................................................................................................................................ 4-7 
  Fitness for Duty...................................................................................................................................................... 4-7 
  Waiver.................................................................................................................................................................... 4-7 
 Blank Note Pages .......................................................................................................................................................... 4-9 

Daniel J. Rose, Esq. 

  

 

 



 MSBA Page # 
 

 

 Summary of New FMLA Regulations ......................................................................................................................4-13 
 Military Caregiver Leave .............................................................................................................................................4-13 
 The Ragsdale Decision and Penalties ..........................................................................................................................4-15 
 Light Duty ....................................................................................................................................................................4-15 
 Employee Notice Obligations ......................................................................................................................................4-16 
 ADAAA effect on 29 C.F.R.........................................................................................................................................4-16 
 Summary of New FMLA Regulations – Continued 
 Figure 1 – Chart ...........................................................................................................................................................4-17 
 DOL Fact Sheet............................................................................................................................................................4-19 
 DOL Website regarding FMLA Regulation Changes ..................................................................................................4-23 
 Blank Note Pages .........................................................................................................................................................4-25 

Allan Townsend, Esq. 
 
5. The Meta Data Minefield............................................................................................................................................ 5-1 
 Metainformation and what Maine Employment Lawyers Need to Know About It ...................................................... 5-3 
  Introduction............................................................................................................................................................ 5-3 
  What is Metadata?.................................................................................................................................................. 5-3 
  A Distinction between Metadata and Hidden Text ................................................................................................ 5-5 
  The Ethics of Metadata .......................................................................................................................................... 5-5 
  Not all Metadata is Off Limits ............................................................................................................................... 5-6 
  Dealing with Metadata ........................................................................................................................................... 5-8 
  Conclusion ............................................................................................................................................................. 5-8 
  Table of Ethical Duties Associated with Hidden Information (Northern New England).DOC ............................. 5-9 
  Maine Board of Overseers of the Bar Opinion 196...............................................................................................5-13 
 PowerPoint Presentation ..............................................................................................................................................5-19 
  Blank Note Pages ..................................................................................................................................................5-35 

Jeffrey W. Peters, Esq. 
 
6. Retaliation.................................................................................................................................................................... 6-1 
 PowerPoint Presentation ............................................................................................................................................... 6-3 
 Blank Note Pages .........................................................................................................................................................6-25 

Richard L. O’Meara, Esq. 

 What does “Materially Adverse” mean after Burlington Northern?.....................................................................6-29 
 Introduction..................................................................................................................................................................6-29 
 The State of the Law before Burlington Northern........................................................................................................6-29 
 The Split is Resolved ...................................................................................................................................................6-30 
 The Aftermath ..............................................................................................................................................................6-32 
  Termination/Constructive Discharge ....................................................................................................................6-32 
  Suspensions/Fines .................................................................................................................................................6-33 
  Reprimands ...........................................................................................................................................................6-33 
  Performance Evaluations ......................................................................................................................................6-35 
  Change in Job Responsibilities .............................................................................................................................6-37 
  Failure to Promote/Transfer ..................................................................................................................................6-40 
  Aggregated Conduct or Hostile Environment Type Claims..................................................................................6-41 
  Complaint-Related Comments or Actions ............................................................................................................6-44 
  Interference with Workers’ Compensation or Unemployment Benefits ...............................................................6-46 
  Medical or Accommodation Issues as Retaliation ................................................................................................6-47 
  The Odds and Ends ...............................................................................................................................................6-47 
 “Material Adversity” after Burlington Northern – PowerPoint Presentation ...............................................................6-49 
 Blank Note Pages .........................................................................................................................................................6-60 

Karen D. Kemble, Esq. 
 
 
 
 
 
 
 
 



 MSBA Page # 
 

 

7. Ethics ............................................................................................................................................................................ 7-1 
 Ethics Hypothetical ....................................................................................................................................................... 7-3 
 Commencement of Representation ............................................................................................................................... 7-4 
 Ex Parte Contacts .......................................................................................................................................................... 7-4 
 Covert Investigations .................................................................................................................................................... 7-4 
 Duties of Lawyers to Others.......................................................................................................................................... 7-5 
 Representing the Closely Aligned Witness ................................................................................................................... 7-5 
 Fiber Materials Inc. ...................................................................................................................................................... 7-7 
 Opinion #90..................................................................................................................................................................7-27
 Opinion #94..................................................................................................................................................................7-29 
 Opinion #196................................................................................................................................................................7-33 
 Blank Note Pages .........................................................................................................................................................7-39 

Aria Eee, Esq. 
Phillip E. Johnson, Esq. 


